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 1.  TIME:  9:00   CASE#: MSC15-01258 
CASE NAME: ATM CONSTR VS ALVERNAZ 
HEARING ON MOTION TO/FOR EXPUNGE LIS PENDENS AND FOR FEES AND 
COSTS FILED BY RODERICK ALVERNAZ 
* TENTATIVE RULING: * 
 
Dropped per fax of moving party on 1/11/19.  

  

  
 2.  TIME:  9:00   CASE#: MSC15-01803 
CASE NAME: SANCHEZ V WINCO 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 Appear.  

  

 3.  TIME:  9:00   CASE#: MSC15-01803 
CASE NAME: SANCHEZ V WINCO 
HEARING ON MOTION TO/FOR TERMINATING SANCTIONS FILED BY WINCO 
FOODS, LLC 
* TENTATIVE RULING: * 
 
 Granted. No opposition. Plaintiff’s attorney sanctioned $370 as requested.   

  

 4.  TIME:  9:00   CASE#: MSC17-00128 
CASE NAME: MENDIVIL VS. PURLYAH 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 Appear. 
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 5.  TIME:  9:00   CASE#: MSC17-00128 
CASE NAME: MENDIVIL VS. PURLYAH 
HEARING ON MOTION TO/FOR BE RELIEVED AS COUNSEL FILED BY 
PURLYAH, INC 
* TENTATIVE RULING: * 
 
 Appear. 

  

 6.  TIME:  9:00   CASE#: MSC17-00128 
CASE NAME: MENDIVIL VS. PURLYAH 
HEARING ON MOTION TO/FOR BE RELIEVED AS COUNSEL FILED BY PURTIS 
MARKS 
* TENTATIVE RULING: * 
 
 Appear. 

  

 7.  TIME:  9:00   CASE#: MSC17-00184 
CASE NAME: LAPLANTE VS. CSAA 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 Appear. 

  

 8.  TIME:  9:00   CASE#: MSC17-00184 
CASE NAME: LAPLANTE VS. CSAA 
HEARING ON DEMURRER TO 3rd Amended COMPLAINT of LAPLANTE FILED 
BY INTERINSURANCE EXCHANGE OF THE AUTOMOBILE C 
* TENTATIVE RULING: * 

 Defendant Interinsurance Exchange of the Automobile Club’s (“the Exchange”) demurrer 
to the Third Amended Complaint is sustained without leave to amend.  Plaintiff’s remaining claim 
for promissory estoppel is not viable because her damages are entirely speculative.   

 The Exchange argues that any damages caused by Plaintiff’s purported reliance on the 
Exchange’s alleged promise to preserve the vehicle are speculative.  Plaintiff’s alleged damages 
are what she would have received in her “hypothetical products liability lawsuit against the 
manufacturer of her vehicle.”  (TAC, paragraph 39)  Any damages in these circumstances would 
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be “merely possible” and contingent on the assumption that Plaintiff would have won her lawsuit.  
See TAC, paragraphs 18, 38, 39 and 40.   

 Toscano v. Greene Music (2002) 124 Cal.App.4th 685, a case relied on by Defendant, is a 
good example of the problem of the problem with proving damages.  In Toscano, Plaintiff was 
employed as the general manager of a piano store and was very unhappy with his job and looking 
for new employment.  Plaintiff contacted another piano store, seeking a job, and after several 
conversations with the store’s president, was offered a sales management position with 
Defendant.  Plaintiff then resigned his current employment on the promise of employment with 
Defendant.  Shortly thereafter, Defendant withdrew the employment offer.  Id. at 689-690.   

 Plaintiff sued Defendant for breach of contract, breach of implied covenant of good faith 
and fair dealing, promissory estoppel and interference with prospective economic advantage.  
Only Plaintiff’s claim for promissory estoppel survived summary adjudication, and the matter 
proceeded to a bench trial.  Id. at 690.  The trial court ultimately ruled in Plaintiff’s favor, awarding 
him significant damages.  “In its statement of decision, the court ruled Plaintiff was limited to 
reliance damages, but those damages included ‘lost wages that the employee would have earned 
from the job that he quit in reliance on the employer’s promise, or from a job he declined in reliance 
upon the promise.’”  Id. at 690.   

 On appeal, the Court vacated the award of future earnings calculated from September 1, 
2001, to the date of the former manager’s retirement and remanded the matter for a new trial on 
the issue of damages only.  It otherwise affirmed the judgment.  The court held that future earnings 
damages are recoverable on a promissory estoppel theory as long as they are not speculative or 
remote and are supported by substantial evidence.  The Court stated, that given the equitable 
underpinnings of the promissory estoppel doctrine, a plaintiff who relinquishes his job in reliance 
on an unfilled promise of employment can, on an appropriate showing, recover the lost wages he 
would have expected to earn from his former employer but for the defendant’s promise.  Id. at 
692, 693.  The Court also found that the at-will nature of plaintiff’s employment with his former 
employer did not make recovery of future wages with that employer speculative.  Id. at 694.   
  
 This case is distinguishable from Toscano, which had some limitations on the measure of 
damages in the form of what Plaintiff would have made at his current employer, but for being 
induced to rely on Defendant’s promise of employment.  Here, as far as the court can tell, Plaintiff 
has not yet sued the airbag manufacturer; her claim for damages is the loss of being able to do 
so since the “evidence” has been destroyed.  However, this loss has no quantifiable damage.  It 
is mere speculation that Plaintiff would have sued if she still had her vehicle with the Exchange 
and would have prevailed at trial.   

 The closest analogy for the court is a spoliation of evidence theory.  With a claim for 
spoliation of evidence, a plaintiff would be in the same position that Plaintiff is in here, having to 
“speculate” what his or her damages would be if evidence had not been destroyed.  California 
law originally recognized a tort of intentional spoliation of evidence as well as negligent 
spoliation of evidence.  It is unlikely that either tort is still valid under California law, after the 
recent Supreme Court opinions in Cedars-Sinai Medical Center v. Superior Court (1998) 18 
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Cal.4th 1, Temple Community Hospital v. Superior Court (1999) 20 Cal.4th 464 and Coprich v. 
Superior Court (2000) 80 Cal.App.4th 1081. 

 The Supreme Court in Cedars-Sinai and Temple Community weighed the potential 
benefits of allowing a tort remedy for intentional spoliation of evidence against the burdens and 
costs.  It determined that the benefits would be limited while the burdens and costs would be 
substantial and onerous and concluded that a tort remedy for intentional spoliation should not be 
recognized in the circumstances presented in those cases.  See Cedars-Sinai, supra, 18 Cal.4th 
at 17; Temple Community Hospital v. Superior Court, supra, 20 Cal.4th at 478.    

 Cedar-Sinai involved a child who sustained injuries during birth allegedly caused by 
oxygen deprivation.  During discovery in the child’s malpractice action against the hospital and 
others, the hospital was unable to locate certain medical records.  The plaintiff amended the 
complaint to add a cause of action for intentional spoliation against the hospital.  After other 
proceedings not relevant to the issue on review, the Supreme Court granted review to decide 
whether a tort remedy existed for intentional spoliation of evidence by a party to the underlying 
litigation (first party spoliation).  Id. at 5.   

 The Cedars-Sinai Court framed the issue as whether to impose a legal duty on parties to 
a lawsuit not to intentionally destroy evidence relevant to the lawsuit and stated that the 
existence of a duty depended on policy considerations.  Id. at 8.  It noted in particular the policy 
against creating derivative tort remedies for litigation-related misconduct, other remedies 
available to deter or alleviate the effects of first party spoliation, and the uncertainty of the fact of 
harm arising from spoliation in many cases.  Id. at 8-15.    

 The Court also emphasized the potential costs of meritless litigation and erroneous 
determinations of liability based on speculation as to what the destroyed evidence would have 
shown or how it would have affected the decision by the trier of fact in the underlying lawsuit.  
Id. at 13-15.  The Cedars-Sinai court strongly condemned the intentional destruction of evidence 
but concluded that the practice was uncommon, existing non-tort remedies were adequate, the 
burdens and costs of allowing a tort remedy were substantial, and a tort remedy was 
unwarranted.  Id. at 8, 13, 17.  It held that when a party to a cause of action to which the 
evidence is relevant intentionally destroys or suppresses evidence and the victim knows or 
reasonably should know of the spoliation before the decision on the merits in the underlying 
action, there is no tort remedy for intentional spoliation.  Id. at 17-18. 

 Although the Cedars-Sinai court did not address the issue of whether a tort remedy 
existed for negligent spoliation of evidence, it expressly denied that it had recognized a 
spoliation tort remedy in Williams v. State of California (1983) 34 Cal.3d 18.  See Cedars-Sinai, 
supra, 18 Cal.4th at 5-6, fn. 1.   

 Temple Community, supra, 20 Cal.4th 464 involved a patient who sustained injuries when 
a surgical instrument allegedly malfunctioned and ignited a fire.  Before filing suit, her attorney 
requested permission to inspect the instrument and other equipment used in the surgery and 
asked the hospital and physicians to preserve the evidence.  They allegedly refused the request 
and destroyed the evidence.  The patient sued the instrument manufacturer for product liability 
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and other causes of action and sued the hospital and physicians for malpractice and intentional 
and negligent spoliation.  Id. at 466-467.  

 The trial court granted summary judgment in favor of the manufacturer because there 
was no evidence that the instrument was defective and the manufacturer had provided 
adequate warnings regarding its use.  Id. at 466-467.  After other proceedings not relevant to 
the issue on review, the Supreme Court granted review to decide whether a tort remedy existed 
for the intentional spoliation of evidence relevant to a cause of action against another party (third 
party spoliation).  Id. at 469.  

 The Temple Community Court reiterated the policy considerations expressed in Cedars-
Sinai and emphasized the policy against creating derivative tort remedies for litigation-related 
misconduct and favoring the resolution of a dispute in a single lawsuit.  Id. at 469-472.  The 
court disapproved of a disappointed litigant seeking from a third party the same compensation 
that it had sought unsuccessfully in the underlying action where the derivative litigation would 
require a retrial within a trial involving the same evidence presented in the underlying action, 
and decried the “endless spiral of lawsuits over litigation-related misconduct” that could result if 
a tort remedy were allowed.  Id. at 472-473.   

 The Court noted the probable uncertainty of both the fact of harm arising from spoliation 
and the element of causation in a substantial proportion of spoliation cases.  “Without knowing 
the content and weight of the spoliated evidence, it would be impossible for the jury to 
meaningfully assess what role the missing evidence would have played in the determination of 
the underlying action. The jury could only speculate as to what the nature of the spoliated 
evidence was and what effect it might have had on the outcome of the underlying litigation.” Id. 
at 474.   

 The Temple Community Court acknowledged that fewer sanctions are available to deter 
spoliation by third parties or to mitigate its effects, but it concluded that the burdens and costs 
on litigants, the judicial system, and others would outweigh the benefits of a tort remedy and that 
the limited remedies available are sufficient.  Id. at 477-478.  It also noted that it would be 
anomalous to impose liability against third parties for conduct that would not give rise to liability 
if committed by a party to the underlying action.  Id. at 477.   

 The Court in Coprich v. Superior Court (2000) 80 Cal.App.4th 1081 directly addressed 
the issue of whether to recognize a tort remedy for first party and third party negligent spoliation.  
As in Cedars-Sinai and Temple Community, the Court explained that the existence of a tort duty 
depends on policy considerations.  Id. at 1088. 

 The facts of Coprich are somewhat similar to the ones in our case.  Plaintiff Jeffrey 
Coprich, Sr. was driving on a freeway in a rental car with his wife, Chantal, and their children 
(Jeffrey Jr. and Essence), when the front tire blew out, causing the vehicle to roll several times.  
Plaintiff’s wife and one child (Jeffrey Jr.) were injured; the other child (Essence) was killed.  
Sometime later, Plaintiff’s wife, Chantal Coprich (“Chantal”), asked the rental company and its 
insurer, Liberty Mutual, to preserve the vehicle for use as evidence.  Chantal’s attorney then 
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sought to examine the car and tires, but a claims agent for Liberty Mutual informed him that the 
vehicle no longer existed or had been sold.  Id. at 1083. 

 Chantal and her son sued Liberty Mutual, the rental company and her (presumably ex-) 
husband, Jeffrey, Sr.  The complaint alleged causes of action for negligence, breach of warranty 
and strict liability against the rental company.  It alleged a cause of action for negligence against 
Jeffrey, Sr., and intentional and negligent spoliation of evidence against Liberty Mutual and the 
rental company.  Id. at 1083.   

 Liberty Mutual and the rental company prevailed on summary judgment with respect to 
the intentional spoliation cause of action.  The court denied summary adjudication of the 
negligent spoliation claim based on appellate court opinions recognizing a cause of action for 
negligent spoliation.  Id. at 1084. 

 On appeal, the Coprich court concluded that there is no tort remedy for negligent 
spoliation.  The court noted the several appellate opinions on which plaintiffs had relied, most of 
which predated Cedars-Sinai and Temple Community.  These decisions recognized a limited 
cause of action for negligent spoliation against a third party.  

 In Velasco v. Commercial Bldg. Maintenance Co. (1985) 169 Cal.App.3d 874, for 
example, the plaintiffs were injured by an exploding bottle.  The bottle fragments were left in an 
unmarked paper bag on their attorney’s desk, and a janitorial service discarded them while 
cleaning the office.  Id. at 876.  The Velasco Court concluded that a cause of action can be 
stated for negligent spoliation, but one was not here based on the facts alleged in the complaint.  
Id. at 877-878.  The Velasco Court cited Williams, supra, 34 Cal.3d at 27-28 as authority for the 
existence of a cause of action for negligent spoliation, contrary to the Supreme Court’s later 
decision in Cedars-Sinai.  Id. at 876-877.   

 Another appellate case discussed is Johnson v. United Services Automobile Ass’n (1998) 
67 Cal.App.4th 626.  This case was decided after Cedars-Sinai but before Temple Community.  In 
Johnson, the plaintiff alleged that a faulty seat belt caused him to be ejected from his car in a 
collision.  His insurer retained the damaged car for several weeks and allowed his attorney to 
have part of the seat belt removed for use in litigation against the manufacturer, but then salvaged 
the car. Id. at 629-630.  The Johnson Court concluded that a tort remedy exists for third party 
negligent spoliation but based on the facts presented found no duty to preserve the evidence and 
affirmed a summary judgment for the defendant.  Id. at 632, 638.   

 The Court cited the policy considerations identified in Cedars-Sinai in the first party 
spoliation context and concluded that the policy against creating derivative tort remedies for 
litigation-related misconduct and the availability of non-tort remedies for the misconduct “basically 
are not implicated in the third party spoliation context.”  Moreover, the uncertainty of the fact of 
harm and other burdens and costs do not justify precluding a cause of action for third party 
negligent spoliation.  Id. at 631-632.   

 After summarizing these cases, the Coprich court stated that their  conclusions were 
contrary to the Supreme Court’s later decision in Temple Community, which emphasized the need 
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for “finality of adjudication” in the third party context, the uncertainty of the fact of harm and 
causation, the potential for arbitrary and inconsistent results, and other costs and burdens 
(discussed above).  The Court explained:   

The spoliation claim would require a retrial within a trial in which all the evidence 
presented in the underlying action would be presented again for the trier of fact to 
determine what effect the spoliated evidence might have had in light of the other 
evidence. The trier of fact would have  to speculate as to the nature of the missing 
evidence and the effect that it might have had in the underlying action, rendering 
the fact of harm and causation “irreducibly uncertain” and creating the potential for 
arbitrary and inconsistent results.  

Id. at 1088-1089. 

 The Coprich Court explained that the only way to plead spoliation of evidence is, if there 
were the existence of a contractual obligation to preserve evidence.  Plaintiff’s claims for some 
contractual underpinning for the Exchange’s duty to preserve her vehicle failed, and those claims 
have been dismissed. The automobile policy did not contain any such provision, and the parties 
had no other contractual relationship.  Plaintiff’s remaining claim against the Exchange must be 
dismissed since there is no way to quantify damages.   

 

  

 9.  TIME:  9:00   CASE#: MSC17-02374 
CASE NAME: VAZQUEZ VS FORD MOTOR 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 Appear.  

  

10.  TIME:  9:00   CASE#: MSC17-02374 
CASE NAME: VAZQUEZ VS FORD MOTOR 
HEARING ON MOTION TO/FOR CONTEST APP FOR DETERMINATION OF G.F.S. 
FILED BY FORD MOTOR COMPANY 
* TENTATIVE RULING: * 
 

Defendant Ford Motor Company’s motion to contest the application for a good faith 

settlement filed by Chazz Arriaga is denied. The Court finds that Arriaga’s settlements with 

Vazquez and Kidwell are in good faith pursuant to Code of Civil Procedure § 877.6.  

Ford has indicated that they no longer contest good faith as to the Vazquez/Glick 

settlement. Since there is no longer an opposition as to the good faith of Arriaga’s settlement 

https://advance.lexis.com/document/midlinetitle/?pdmfid=1000516&crid=50850744-617b-447b-89e4-714c58325c7e&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A4097-STC0-0039-43J9-00000-00&pdcomponentid=4860&ecomp=2p9fk&earg=sr21&prid=ae9be8ce-b49c-4381-a529-8da702aafddf
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with Vazquez, the Court finds that that settlement is in good faith. In addition, the analysis below 

discussing Arriaga’s settlement with Kidwell applies equally to Arriaga’s settlement with 

Vazquez.  

The party claiming that a settlement is not in good faith under Code of Civil Procedure 

§877.6 had the burden of proof on that issue. (Tech-Bilt, Inc. v. Woodward-Cycle & Associates 

(1985) 38 Cal.3d 488, 499 (“Tech-Bilt”); City of Grand Terrace v. Superior Court (1987) 192 

Cal.App.3d 1251, 1261, 1264.) The party asserting that the settlement was not made in good 

faith must demonstrate that the settlement is “so far out of the ballpark in relation to [the Tech-

Bilt] factors as to be inconsistent with the equitable objectives of the statute.” (Tech-Bilt, supra, 

38 Cal.3d at 499-500.) However, in order for the Court to make a factual determination that a 

settlement was made in good faith, the settling party must present sufficient admissible 

evidence that will allow the Court to evaluate the settlement in terms of the factors contemplated 

by Tech-Bilt. (City of Grand Terrace, supra, 192 Cal.App.3d at 1263.)  

The criteria for the determination of a good faith settlement were originally set out by the 
California Supreme Court in Tech-Bilt. Tech-Bilt identifies six nonexclusive factors for making a 
determination of good faith settlement: 

(1) a rough approximation of plaintiffs’ total recovery and the settlor’s proportionate liability; 

(2) the amount paid in settlement; 

(3) the allocation of settlement proceeds among plaintiffs; 

(4) the recognition that a settlor should pay less in settlement than he would if he were 
found liable after a trial; 

(5) the financial conditions and insurance limits of settling defendants; and, 

(6) the existence of fraud, collusion, or tortious conduct aimed to injure the interests of 
nonsettling defendants. 

(Tech-Bilt, supra, 38 Cal.3d at p. 499.)  

Ultimately, for the Court to deny the motion, the “settlement figure must not be grossly 
disproportionate to what a reasonable person, at the time of the settlement, would estimate the 
settling defendant’s liability to be.” (Tech-Bilt, supra, at p. 499.) Trial courts have “broad 
discretion in determining whether a settlement was entered in good faith and within the Tech-Bilt 
ballpark, and in allocating potential liability and exposure between or among joint tortfeasors.” 
(Norco Delivery Service, Inc. v. Owens-Corning Fiberglass, Inc. (1998) 64 Cal.App.4th 955, 
962.) 

The Court has considered each of the Tech-Bilt factors and finds that Arriaga’s 

settlement is in good faith.  
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First, the Court considers a rough approximation of plaintiffs’ total recovery and the 

settlor’s proportionate liability. Kidwell (and Glick) were both killed during the car accident that is 

the subject of these consolidated cases. The parties have not provided an estimate of Kidwell’s 

total recovery, but Ford provided an example where each individual involved in the accident 

received $1,000,000 in damages. $1,000,000 for a wrongful death claim is a reasonable 

estimate of Kidwell’s recovery. In Arriaga’s settlement with Kidwell, the parties estimate that the 

value of the settlement will be $1,515,000, which is also a reasonable estimate of Kidwell’s 

recovery for a wrongful death case. The Court also notes that specific dollar amounts were not 

included with the discovery responses from July 2018. (Ford’s Ex. G .) Thus, the Court 

estimates that $1,000,000 to $1,515,000 is a reasonable estimate for Kidwell’s case against 

Arriaga.  

There is a dispute about who caused this accident. The police report indicates that both 

vehicles crossed the double yellow line, however, Arriaga has claimed that he did not cross the 

line. The report also indicated that Arriaga was going about 60-65 mph (in a 45 mph zone) and 

Kidwell was going 5-10 mph. Both drivers were under the influence of either drugs or alcohol at 

the time of the collision. After the collision, both vehicles caught on fire. Thus, there are 

questions about who caused the accident, but it is likely that Arriaga would be found at least 

partially liable to Kidwell (and Glick) for the accident. Kidwell may also be found to share some 

liability for the accident. Finally, there is a dispute about whether the fire (allegedly caused by 

Ford’s product) contributed to Kidwell’s injuries.  

Second, the Court considers the amount paid in settlement. Here, Arriaga has agreed to 

settled with Vazquez and Kidwell where each gets Arriaga’s insurance policy maximum of 

$15,000 plus 25% of any recovery Arriaga may later get from Ford.  

This settlement is similar to a “Mary Carter” sliding scale settlement and the Court asked 

the parties to brief the amount of Arriaga’s potential settlement against Ford, which they have 

now done. (See, Abbott Ford, Inc. v. Superior Court (1987) 43 Cal.3d 858, 879 [in a sliding scale 

settlement, the settling parties should provide a joint valuation of the settlement, which the 

nonsettling defendant may then either accept or attempt to prove that the amount is too low. In 

either case, nonsettling defendant may continue to argue that the settlement is not in good 

faith].) 

Here, the settling parties estimate that Arriaga’s claim against Ford is worth at least 

$10,000,000. The settling parties explain that Arriaga suffered severe burns over most of his 

body, which has limited his activities and caused emotional distress. Arriaga was 22 at the time 

of the accident and currently has about $2,000,000 in medical costs and liens. The settling 

parties then estimate that after attorney’s fees are deducted, Kidwell would receive $1,500,000 

from Arriaga’s case against Ford.  

Ford did not provide alternative numbers and instead argues that it is impossible to 

provide a reasonable estimate because Kidwell’s recovery is entirely dependent on Arriaga’s 

recovery and Arriaga’s potential recovery is too uncertain. The Court understands that there is 
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uncertainty with Arriaga’s case against Ford, including the possibility that Ford maybe found not 

liable or that Ford could receive only share a small fraction of the liability. That being said, the 

settling parties’ estimate of Arriaga’s possible recovery against Ford appears reasonable. And 

the settling parties’ estimate of Kidwell’s amount from Arriaga’s claim also appears reasonable.   

Thus, the Court finds that Ford possible recovery from Arriaga’s case against Ford could 

be at or close to his potential total recovery from the accident.  

Third, the Court notes that Arriaga settled with Kidwell and Vazquez for the same 

amount, which seems reasonable under the circumstances. In addition, such a settlement does 

not suggest bad faith.   

Fourth, the Court also recognizes that a settlor should pay less in settlement than he 

would if he were found liable after a trial. Here, Arriaga’s settlement is potentially very large, but 

it comes with a risk that Arriaga may not prevail against Ford or may receive a much smaller 

amount than the settling parties’ anticipate. Kidwell’s decision to accept these risks in order to 

settle the claim supports a finding of good faith.  

Fifth, the Court also must consider the financial conditions and insurance limits of 

settling defendant. Here, Arriaga’s insurance policy had a limit of $15,000 per party and $30,000 

per incident. Arriaga’s settlement includes paying the maximum on his insurance policy. The 

parties agree that Arriaga has no real assets except for his claims against Ford relating to this 

same accident. Arriaga is willing to use his one real asset – the case against Ford – to settle 

with Kidwell (and Vazquez). Arriaga is also offering a significant amount (50%) of that asset in 

order to settle these claims. This factor weighs heavily in favor of finding the settlement in good 

faith. 

And sixth, the Court must consider the existence of fraud, collusion, or tortious conduct 

aimed to injure the interests of nonsettling defendant. Although there was a suggestion early on 

that one attorney may represent Arriaga, Kidwell and Vazquez that did not happen. There does 

not appear to be any evidence of fraud or collusion here.  

This settlement is an unusual one, however, and the Court has carefully considered this 

settlement and finds that it is not designed to injure Ford interests.  

This settlement is structured in a way that Kidwell (and Vazquez) will likely side with 

Arriaga to blame Ford for this accident, but that does not appear to harm Ford’s interests. First, 

it seems likely that Arriaga, Kidwell and Vazquez would all have blamed Ford even without a 

settlement. Kidwell and Vazquez obviously also blame Arriaga, but that does not change the 

fact that they were likely to also blame Ford. In addition, while there would be overlap between 

Kidwell’s (and Vazquez’s) claims against Ford and Arriaga, Ford is alleged to have made the 

injuries worse, but not to have actually caused the collision.  
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 Second, Ford is concerned that it will end up paying for both Arriaga’s and Kidwell’s 

damages and Arriaga and Kidwell will not pay anything. This is certainly a possibility, but that 

possibility does not change with this settlement. Arriaga has no assets (except for its case 

against Ford) and you cannot get blood from a stone.  

Finally, Ford points out that it will only get a set-off for the economic damages assigned 

to Kidwell from the Arriaga settlement, but not for the non-economic damages. (Espinoza v. 

Machonga (1992) 9 Cal.App.4th 268, 276 [“Section 1431.2 provides that the responsibility for 

the noneconomic portion of the damages allocated to each defendant shall be several and not 

joint. Therefore, each defendant is solely responsible for his or her share of the noneconomic 

damages.”].) Ford asks that this Court make a determination that the Arriaga settlement is all 

economic damages. This request is denied without prejudice. Ford may raise the issue of 

allocation of the settlement after trial. (See, e.g. Jones v. John Crane, Inc. (2005) 132 

Cal.App.4th 990; see also Espinoza, supra, 9 Cal.App.4th 268.)  

 

  

11.  TIME:  9:00   CASE#: MSC18-00454 
CASE NAME: JOHNSON VS SAN PABLO HEALTH 
HEARING ON MOTION TO/FOR COMPEL ARBITRATION FILED BY LIONEL 
JOHNSON 
 
            Plaintiffs’ Motion to Compel Shlomo Rechnitz, Rechnitz Core, GP, and Steven Stroll to 
Arbitration is granted. 
 
 This is an elder abuse action.  Plaintiff Lionel Johnson, executed an Arbitration 
Agreement, as a part of the admission to residency at Defendants’ skilled nursing facility.  On 
May 3, 2018, the Court granted Defendants San Pablo Healthcare & Wellness Center, LLC, Sol 
Healthcare, LLC, and SR Capital, LLC’s Petition to Compel Arbitration.  The Court stayed the 
action, presumably as to only these three parties.   
 
 Subsequently, on May 7, 2018 and May 25, 2018, Plaintiff filed DOE amendments 
adding defendants Shlomo Rechnitz; Rechnitz Core, GP; and Steven Stroll, along with several 
other DOE defendants, bringing them into the action. On September 7, 2018, the parties filed a 
Stipulation and Order agreeing that all claims as against Shlomo Rechnitz, Rechnitz Core, GP 
and Steven Stroll brought by Lionel Johnson would be submitted to arbitration pursuant to the 
terms set forth in the Arbitration Agreement.   
 
   Plaintiff appeared ex parte on December 19, 2018 to compel Defendants Shlomo 
Rechnitz, Rechnitz Core, GP, and Steven Stroll to honor their written stipulation to arbitrate 
claims against them in this matter.  The court set the matter for hearing on this date. 
 
 In Opposition to the motion, Defendants’ maintain the parties never agreed to arbitration 
as to Rechnitz defendants and Stroll.  Defendants’ counsel Farbod Faizai’s declaration states, “I 
inadvertently and mistakenly signed the stipulation without fully reviewing its content and 
returned it to Plaintiff’s counsel.  It was my belief that the contents of the Stipulation were the 
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same as the one I had prepared based on Plaintiff’s counsel’s representations in our meet and 
confer efforts.”  (Faizai Decl., ¶11.)   Defendants claim to have filed an ex parte application to 
set aside Plaintiff’s Stipulation on September 14, 2018.  The Court does not see that application 
in the Court’s docket.  Nor does the Court find this application among the exhibits submitted in 
support of the Opposition.  The Court is not inclined to ignore the Stipulation and Order.  
Defendants have not taken the opportunity to set aside the Order.  Plaintiff’s motion is therefore 
granted. 
 
 

  

12.  TIME:  9:00   CASE#: MSC18-01023 
CASE NAME: GARCIA VS BOOKER, ET AL. 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR IN ALTERN SUMMARY ADJ 
FILED BY LUIS GARCIA 
* TENTATIVE RULING: * 
 
 Continued to 3/7/19 at 9:00 AM per stipulation.  

  

13.  TIME:  9:00   CASE#: MSC18-01023 
CASE NAME: GARCIA VS BOOKER, ET AL. 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 Continued to 3/7/19 at 9:00 AM per stipulation. 

  

14.  TIME:  9:00   CASE#: MSC18-02004 
CASE NAME: NAZARI VS. WAGLEY 
HEARING ON MOTION TO/FOR RECLASSIFY FILED BY DANIEL A REISNER 
* TENTATIVE RULING: * 
 
Denied. In deciding a motion to reclassify, “[t]he unlikeliness of a judgment in excess of $25,000 
is not the test. The trial court reviews the record to determine whether the result is obtainable. 
Simply stated, the trial court looks to the possibility of a jurisdictionally appropriate verdict, not to 
its probability.” (Maldonado v. Superior Court (1996) 45 Cal.App.4th 397, 402, emphasis in 
original.)  Plaintiff pleads damages in excess of $50,000.  Her demands from several months 
ago exceeded $20,000.  (Complaint, Exhs. I, J.)  She will claim lost rental income of 
$1,000/month and certain of her repair costs remain to be calculated.  So a verdict above the 
jurisdictional amount is within the realm of possibility. 
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15.  TIME:  9:00   CASE#: MSC18-02004 
CASE NAME: NAZARI VS. WAGLEY 
HEARING ON DEMURRER TO COMPLAINT of NAZARI FILED BY DANIEL A 
REISNER 
* TENTATIVE RULING: * 
 
Overruled.  Plaintiff Negar Nazari alleges that defendant Daniel A. Reisner breached a duty of 
care by: 1) not timely reporting an ongoing dishwasher leak to his landlord and co-defendant 
Derek M. Wagley, as evidenced by mold and water damage in the underneath cabinet; and 2) 
causing a blockage that may have been a factor in a major leak on August 8, 2018, which 
damaged plaintiff’s unit.  (See Complaint, ¶¶ 22, 33-35.)   This sufficiently states a claim for 
negligence and is not unintelligible or uncertain.  The Complaint does not need to allege “when 
or how Reisner knew about the leak,” (Defendant’s Memorandum of Points and Authorities, p. 3: 
17-18) in order to survive demurrer. 
 

  

16.  TIME:  9:00   CASE#: MSL14-00788 
CASE NAME: MIDLAND VS TOSCANO 
HEARING ON MOTION TO/FOR SET ASIDE DEFAULT AND DEFAULT JUDGMENT 
FILED BY ESTHER TOSCANO 
* TENTATIVE RULING: * 
 
 Appear. 

  

17.  TIME:  9:00   CASE#: MSN17-0844 
CASE NAME: BAUMBACH VS. CSAA 
HEARING ON PETITION TO DISQUALIFY INSURED'S APPRAISER ( FILED BY 
CSAA INSURANCE EXCHANGE) 
* TENTATIVE RULING: * 
 
 Continued on Court’s own motion to January 31, 2019 at 9:00 AM in Department 33.  
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18.  TIME:  9:00   CASE#: MSN18-2413 
CASE NAME: MATTER OF JESUS GARCIA 
HEARING ON MOTION TO/FOR FILE A RECORD UNDER SEAL FILED BY 
THYSSENKRUPP ELEVATOR CORPORATION 
* TENTATIVE RULING: * 
 
 Granted. 

  

19.  TIME:  9:00   CASE#: MSN18-2474 
CASE NAME: JONES VS. CITY OF ANTIOCH 
HEARING ON PETITION TO/FOR ORDER RELIEVING PTR FROM GOVT. CODE 
945.4 FILED BY FLORENCE JONES 
* TENTATIVE RULING: * 
 

The petition for relief from the requirement of presenting a government claim is granted.  
 
A person may be relieved from the requirement of presenting a government claim before 

suing a public entity if his failure to comply is through excusable neglect.  (See Gov’t C. § 946.6 
(c)(1).)  “Excusable neglect” under Government Code section 946.6 generally has the same 
meaning as under Code of Civil Procedure section 473.  (Bettencourt v. Los Rios Community 
College Dist. (1986) 42 Cal. 3d 270, 275, fn. 5.)  Under section 473, an attorney’s sudden and 
unexpected illness may support a finding of excusable neglect.  See Contreras v. Blue Cross of 
Cal. (1988) 199 Cal.App.3d 945, 951 (attorney broke her wrist).) 

 
Here the declaration of petitioner’s attorney states that petitioner timely presented a 

government claim to the City of Antioch on July 20, 2018, concerning petitioner’s trip and fall 
over a raised grate on a City of Antioch sidewalk on March 17, 2018.  However, the City rejected 
the claim as insufficient, citing an insufficient description of the location of the accident.  The City 
served a Notice of Insufficiency on August 7, 2018, approximately five months after the incident.  
But petitioner’s attorney suffered a sudden illness on August 2, 2018 that was sufficient to 
prevent her from working and cause her to close her office until September 24, 2018, 
approximately one week after expiration of the six-month deadline to present a claim.  The 
attorney amended the claim and presented an application for late claim relief on September 26, 
2018, but the City rejected the application. 

 
“The remedial policies underlying [Government Code section 946.6 are ‘that wherever 

possible cases be heard on their merits, and any doubts which may exist should be resolved in 
favor of the application.’”  (Ebersol v. Cowan (1983) 35 Cal.3d 427, 435.) 

 
Relief is warranted here.  Petitioner tried to timely present a government claim.  She 

submitted one within four months after the accident.  The City returned the claim with a Notice of 
Insufficiency five months after the accident.  There is every reason to believe that petitioner 
would have timely cured the deficiencies but for the sudden and unexpected illness of her 
attorney.  While the conduct of petitioner’s attorney in closing her office entirely and having no 
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one check her mail in her absence is not optimal, the court does not find it to be inexcusable 
neglect.  The City has not claimed that it was prejudiced by the brief delay that occurred here.  
Claimant’s failure to present a timely government claim was through excusable neglect. (Gov’t 
C. § 946.6. (c)(1).) 

 

 
 

 


